INDEPENDENT CONTRACTOR AGREEMENT


THIS INDEPENDENT CONTRACTOR AGREEMENT (hereinafter referred to as “Agreement”) is entered into this 1st  day of August, 2009, by and between TMI Solutions, with offices at Ridgefield, WA  98642 (hereinafter referred to as “TMI”) and Allied Financial Marketing Group, with offices at Monroe, LA,  a LA corporation (hereinafter referred to as “Contractor”).


WHEREAS, TMI offers products and services throughout the United States; and


WHEREAS, TMI is in a highly competitive industry and has extended substantial resources to develop and maintain a competitive advantage in its industry and to become a market leader; and


WHEREAS, TMI has acquired and developed various kinds of information related to the industry and TMI’s operations, which it considers secret and of a confidential nature; and


WHEREAS, TMI has training and experience in assisting with the maintenance and development of information systems technology; and


WHEREAS, TMI desires to engage the Contractor to perform certain services for TMI and the Contractor desires to perform these services pursuant to the terms and conditions stated in this Agreement; and


WHEREAS, during the course of providing those services, Contractor may be provided access to or otherwise obtain access to information TMI considers secret and of a confidential nature, which TMI desires to protect from unauthorized disclosure.


NOW, THEREFORE, in consideration of the mutual promises and covenants herein contained, the parties agree as follows:

1. Services to Be Rendered.  TMI desires that the Contractor perform, and the Contractor agrees to perform the following general services:

Contractor shall provide the specific services described in one or more “Statement(s) of Work,” the form of which is attached as Exhibit A.  The individuals named in the Statement of Work (the “Individual(s)”) shall personally provide the specific services.  Each properly executed Statement of Work shall be considered to be a part of and subject to the terms of this Agreement requiring no further consideration.  The general and specific services shall be hereinafter collectively referred to as the “Services”. 


2.
Independent Contractor’s Performance.  All work done by the Contractor shall be of the highest professional standard and shall be performed to TMI’s reasonable satisfaction.


3.
Independent Contractor Status.  The parties acknowledge that Contractor is an independent contractor providing services for TMI and nothing herein shall be deemed to constitute or be construed as making Contractor the agent of TMI or an employee of TMI.  Contractor acknowledges that the fee herein to be paid is Contractor’s entire compensation and that Contractor shall be solely responsible for and shall make all statutorily required withholding tax and FICA payments.


4.
Terms of Payment.  TMI shall pay Contractor for all Services performed pursuant to this Agreement; specific terms of payment as recited in a particular Statement of Work shall override this general provision with respect to work performed and deliverables developed under the particular Statement of Work.  In addition, TMI shall reimburse Contractor for all reasonable travel and other necessary expenses incurred by Contractor pursuant to this Agreement and pre-approved in writing.


5.
Term and Termination.  The term of this Agreement shall begin on August 1, 2009 and shall remain in full force and effect until December 31, 2011, unless terminated earlier by TMI in accordance with the provisions herein. TMI may terminate this Agreement at any time upon written notice to Contractor, in the event that Contractor breaches any of the terms of this Agreement or otherwise fails to adequately perform the services set forth in Exhibit A, hereto. 

6.
Ownership.

(a)
TMI retains ownership of all Intellectual Property created by Contractor or third parties in connection with the rendered Services. For the purposes of this Agreement, “Intellectual Property” means copyrights, trademarks, patents, confidential information and trade secrets (as those terms are hereinafter defined) and any other property rights developed in connection with the rendered Services, whether legally cognizable now or in the future.  For the purposes of this Agreement, “Confidential Information” shall mean confidential or proprietary information, other than Trade Secrets (as hereinafter defined), of value to the owner thereof (which will include the parties to this Agreement) and any data or information defined herein as a Trade Secret but which is determined by a court of competent jurisdiction not to rise to the level of a trade secret under applicable law. “Trade Secrets” shall mean information, without regard to form, which:  (i) derives economic value, actual or potential, from not being generally known to, and not being readily ascertainable by proper means by, other persons who can obtain economic value from its disclosure or use; and (ii) is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.  For the purposes of this Agreement, “Trade Secrets” includes software, non-public documentation, and derivative works thereof. “Proprietary Information” shall mean, collectively, Confidential Information, Trade Secrets, and any third party information which either party has agreed to treat as confidential, without regard to form, including, without limitation, the payment and other specific terms of this Agreement, records, lists, and knowledge of TMI’s clients, customers, services, methods of operation, demographic and market information, information pertaining to sales, training and marketing systems developed or used by TMI in connection with selling, marketing and providing its insurance products, services, customer lists and records, scripts, data processing reports, software programs and other technical information and systems relating to the TMI’s information systems, methods of determination of prices, financial condition, profits, sales, net income, indebtedness, and trade rights as the same may exist from time to time, but shall not include information in the public domain at the time it was acquired or which comes into the public domain other than through a disclosure by Contractor.

(b)
The parties acknowledge that all works of authorship created in connection with the rendered Services are works made-for-hire as contemplated by Section 101 of the United States Copyright Act, 17 U.S.C. § 101. 

(c) 
Copyrights Assigned: To the extent that any copyrights created by Contractor in connection with the Services do not qualify as a work-made-for-hire, Contractor hereby irrevocably transfers, assigns, and conveys Contractor’s entire right, title and interest in and to all such copyrights to TMI, free and clear of any liens, claims or other encumbrances, the same to be held and enjoyed by TMI, for its own use and benefit, and for its legal representatives and assigns, in the United States and elsewhere, including but not limited to the following: to reproduce said work in copies, to prepare derivative works of said copyrightable material, and to distribute copies of said copyrightable material to the public by sale or other transfer or ownership or by rental, lease, or lending, to the full end of the term for which said copyrights are granted, and free and clear of any liens, claims or other encumbrances, as fully and entirely as the same would have been held by Contractor had this Agreement not been entered into.

(d)
Other Intellectual Property Rights Assigned: Contractor further irrevocably transfers, assigns, and conveys Contractor’s entire right, title and interest in and to all Intellectual Property not otherwise assigned under sections (a), (b) or (c) of this Section, the same to be held and enjoyed by TMI, for its own use and benefit, and for its legal representatives and assigns, in the United States and elsewhere and free and clear of any liens, claims or other encumbrances, as fully and entirely as the same would have been held by Contractor had this Agreement not been entered into. All such Intellectual Property shall belong exclusively to TMI with TMI having the right to obtain and to hold in its own name, copyrights, patents or such other protection as may be appropriate to the subject matter, and any extensions and renewals thereof.

(e)
In the event that Contractor has any rights in and to any Intellectual Property that cannot be assigned to TMI, then Contractor hereby grants to TMI, and its respective successors and assigns, an unconditional, exclusive, worldwide, royalty-free, fully paid license or sublicense to use such rights in any way and without any limitation whatsoever.  The term of such license will be the duration of Contractor’s rights in the Intellectual Property which are unassignable to TMI.

(f)
In the event that Contractor has any rights in and to any Intellectual Property that cannot be assigned, licensed or sublicensed to TMI, Contractor hereby irrevocably and unconditionally waives the enforcement of all such rights, and all claims and causes of action of any kind with respect to any of the foregoing against TMI, its parent and subsidiary entities, its distributors, customers, clients or other licensees, whether now known or hereafter to become known and agree at the request of TMI and its respective successors and assigns, to consent to and join in any action to enforce such rights and to procure a waiver of such rights from the holders of such rights.


7.
Disclosure and Return of Confidential Information.


(a)
Contractor acknowledges that:  (i) TMI’s business is both highly specialized and competitive, and (ii) the documents and information regarding TMI’s customers, clients, services, information systems, methods of operation, sales, as well as the specialized business needs of TMI’s customers and clients, constitute highly confidential information and trade secrets which are not generally known to, or readily ascertainable by, the public or TMI’s competitors.  Contractor further acknowledges that during the term of this Agreement, Contractor will have access to Proprietary Information belonging to TMI, agrees that such information shall remain the exclusive property of TMI, and understands that the misappropriation or unauthorized disclosure of such information is prohibited and cannot adequately be remedied in a court action.

(b) Contractor acknowledges that the unauthorized disclosure or use of Proprietary Information of TMI would cause great injury and harm to TMI.  Therefore, Contractor agrees to take reasonable action to ensure the confidentiality and security of TMI’s Proprietary Information, but in any event no less than the same standard of care Contractor uses to protect Contractor’s own Proprietary Information of like kind and value which standard may not be less than reasonable care. Without limiting the generality of the foregoing, Contractor agrees that Contractor: (1) shall maintain TMI’s Proprietary Information in confidence, including compliance with reasonable remote access security requirements; (2) shall not disclose, display, publish, transmit, or otherwise make available such Proprietary Information or the benefit thereof, in whole or in part, except in confidence to Contractor’s own employees on a need-to-know basis; and (3) except as expressly permitted hereunder or with the express written permission of TMI, shall not copy, duplicate, replicate, transform, or reproduce such Proprietary Information.

(c) The restrictions set forth herein shall apply until termination of this Agreement, and shall remain in full force and effect after any termination or expiration hereof:  (a) for Trade Secrets and any Confidential Information that rises to the level of a Trade Secret, as long as such information qualifies as a Trade Secret under applicable law; and (b) for all other Confidential Information, during a period of three (3) years after termination hereof.

(d) Anything in this Section notwithstanding, Contractor shall not be liable to TMI for damages resulting from disclosure of any Proprietary Information which is lawfully received by Contractor prior to Contractor’s disclosure hereunder or becomes part of the public domain through no act or failure to act by Contractor.  In addition, if any law, regulation, or decree of any court or governmental unit requires disclosure of all or part of TMI’s Proprietary Information, Contractor shall have no liability to TMI for such disclosure provided Contractor:  (1) defers disclosure for the maximum time period permitted by such law; (2) gives TMI immediate notice of such requirement and confirms such notice in writing within twenty-four (24) hours via facsimile or overnight courier; and (3) allows TMI the opportunity to defend against such disclosure.



(e)
Contractor will upon the request of TMI, or upon the termination of its contract for any reason, immediately return and surrender to TMI originals and all copies of Proprietary Information, as well as any other documents or property belonging to TMI, created by Contractor as a result of or in the course of its contract.  Contractor acknowledges that all such materials are, and will always remain, the exclusive property of TMI.

8.
Notices.  Any notice given in connection with this Agreement shall be given in writing and shall be delivered either by hand to the other party or by certified mail, return receipt requested, to the other party at the party’s address stated herein.  Where delivery is by certified mail, notice shall be considered delivered three (3) days after mailing.  Either party may change its address stated herein by giving notice of the change in accordance with this paragraph.


9.
No Authority to Bind TMI.  Neither the Contractor nor TMI has authority to enter into contracts or agreements on behalf of the other.  This Agreement does not create a partnership between the parties.


10.
Assignment.  Contractor may not assign this Agreement without the prior written permission of TMI.

11.
Prior Restrictions.  Contractor acknowledges to TMI (i) that there are no restrictions, agreements or understandings whatsoever to which Contractor is a party which would prevent or make unlawful its execution or performance of this Agreement or its contract hereunder; (ii) that its execution of this Agreement and its contract does not constitute a breach of any contract, agreement or understanding, oral or written, to which he is a party or by which he is bound.
12.
Indemnification 

(a)
Contractor, at Contractor’s own expense, shall defend, indemnify, and hold harmless TMI, its agents, employees, officers, affiliates, successors, and assigns from any and all expenses, costs, judgments or damages, including but not limited to reasonable attorneys’ fees, with respect to any claim, action or threat of action of any kind or nature asserted against TMI, its parent and subsidiary entities, its agents, employees, officers, affiliates, successors, and assigns in any way arising out of or in connection with Contractor’s failure to perform its material obligations under this Agreement.


(b)
Contractor undertakes, and agrees that upon being notified, upon being given authority, and upon being offered assistance at TMI’s expense, Contractor will promptly investigate and defend, at its own expense, all claims, allegations, demands, liabilities, penalties, losses, damages, administrative proceedings, lawsuits, causes of action or injuries, together with costs and expenses, including reasonable attorneys’ fees, asserted against TMI, or any of its parents, subsidiaries, directors, officers, and representatives, and their successors, assigns, distributors, dealers, employees, agents, customers, arising out of, or in any way connected with or resulting from:

(i)
A determination, claim, or allegation that Contractor, or any individual deemed or named as an “employee,” agent, or representative of Contractor, is an “employee,” agent, or representative of TMI; or

(ii)
A determination, claim, or allegation that performance of the Services or use of any materials in the performance of the Services under this Agreement constitutes an infringement, contributory infringement, inducement of infringement, unauthorized or unlawful use, or misappropriation of the intellectual property of a third party. Upon notice of such a determination, claim or allegation, or if in Contractor’s opinion such a determination, claim, or allegation is likely, or alternatively, if TMI’s rights hereunder are restricted by Contractor or a valid court order, then Contractor shall at its option and sole expense: (i) procure the right to continue using the alleged infringing material; (ii) replace the material with non-infringing material which is equivalent in features, functionality and quality; or (iii) modify the material to make it non-infringing while retaining all features, functionality and quality.

13.
Continuing Obligations.  The obligations under paragraphs 3, 6, 7, 12 – 19 of this Agreement shall survive the termination of this Agreement, for any reason whatsoever.


14.
Equitable Relief.  Without prejudice to any rights and remedies otherwise available to TMI, TMI shall be entitled to equitable relief by way of injunction, or other such remedies, if the Contractor breaches any provision of this Agreement.  No failure or delay by TMI in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any other right, power or privilege hereunder. The Contractor agrees to indemnify TMI for any costs and expenses, including legal expenses, that TMI may incur in connection with the enforcement of this Agreement.


15.
Severability.  The provisions of this Agreement shall be severable in the event that any of the provisions hereof are held by a court with competent jurisdiction to be invalid, void or otherwise enforceable, and other remaining provisions shall remain enforceable to the fullest extent permitted by the law.


16.
Governing Law.  This Agreement shall be governed by the laws of the State of Georgia without regard to its conflicts of laws provisions and any dispute arising out of this Agreement which proceeds to the courts shall vest exclusive jurisdiction in the courts of the State of  Georgia.


17.
Waiver.  The waiver by any party of a breach of any provisions of this Agreement shall not operate, or be construed, as a waiver of any subsequent breach.


18.
Modification.  No change, modification or waiver of any term of this Agreement shall be invalid unless it is in writing and signed by both TMI and the Contractor.


19.
Entire Agreement.  This Agreement and any properly executed Statements of Work constitutes the entire agreement between the parties and supersedes all prior agreements or understandings between TMI and the Contractor.


IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the day and year first above written.

TMI Solutions:




By:  __________________________________________________

Michael Sellers










Title:  

President










Contractor:





Name:





Address:  












SS#
  









EXHIBIT A

Statement of Work 

Attached to and a part of the Independent Contractor Agreement ("Agreement") between TMI and Contractor ("Contractor").
A.1
Services To Be Performed:  

a. Provide to TMI Account Management and Channel Management services supporting the CenturyLink Telephone Protection Plan, and other related duties as directed by TMI.
b. Report directly to Michael Sellers, President TMI.

A.2
Dates:
Commencement:
August 1, 2009  



Completion: 
On termination of this Agreement
A.3
Service Fees and Payment Terms:

25% of profits resulting from TPP business conducted with CenturyLink. Additional approved accounts may be added by mutual agreement.
ACCEPTED:

ACCEPTED:
TMI Solutions, LLC
Contractor

By:

By:



________________________________
Michael Sellers, President

Name & Title Printed

Date

Date
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